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JEFFREY R. COHEN, EsQ. (PRO HAC VICE) “ot n
MILLEN, WHITE, ZELANO & BRANIGAN =3 en
2200 CLARENDON BOULEVARD, SUITE 1400 55 —
ARLINGTON, VIRGINIA 22201 -
TELEPHONE: 5703 243-6333
FACSIMILE: (703)243-6410 .
Attorneys for Plaintiff ELVH, INC.
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA C (FFhi
ELVH, INC.,, a California corporation, CBW.— 04219 | “{i S
Plaintiff, COMPLAINT FOR COPYRIGHT
INFRINGEMENT,
VS. CONSTRUCTIVE TRUST, AND
FOR AN ACCOUNTING
NIKE, INC.,
Defendant. DEMAND FOR JURY TRIAL
COMPLAINT
ELVH, Inc. (hereinafter “Plaintiff”), by and through its undersigned counsel,
for its Complaint against Nike, Inc. (hereinafter “Defendant™) states the following

investigation and discovery.

JURISDICTION AND VENUE

28 §USC 1367(a).

2921.061/292677.1

allegations made on belief that the same are likely to be proven after further

action arising under Acts of Congress relating to copyrights and trademarks,

namely, the Copyright Act of 1976, 17 USC §101 et seq. This Court has pendent

1. Jurisdiction of the Court is invoked under 28 USC §1338(a) as an

jurisdiction over claims arising under state law pursuant to 28 USC §1338(b) and
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2. Venue is proper in this district pursuant to 28 USC § 1391(b) and (c),
as Defendant is a corporation subject to personal jurisdiction in this district and is
therefore deemed to reside here for purposes of venue.

FACTS

3. Plaintiff, ELVH, Inc., is a corporation organized and doing business
under the laws of the state of California.

4, Defendant, Nike, Inc., is a corporation organized under the laws of
Oregon but doing business throughout the entire United States.

5. Defendant sells and distributes athletic footwear and apparel
throughout the entire United States. _

6. Plaintiff is the owner of three copyright registrations: VAu505308,
VAu544060, and VAu558125, true and correct copies of which are attached hereto
as Exhibits A-C, respectively (collectively referred to as “Copyrighted Works”™).

7. On January 1, 2009, Plaintiff entered into a license agreement in which
it granted the exclusive rights to incorporate the Copyrighted Works onto footwear.

FIRST CLAIM FOR RELIEF
(COPYRIGHT INFRINGEMENT)
8.  Plaintiff repeats and realleges paragraphs 1-7 as though fully set forth

herein.

9. Plaintiff is the owner and proprietor of all right, title and interest in the
Copyrighted Works.

10.  The Copyrighted Works are comprised of wholly original material and
have been deemed copyrightable subject maiter under the copyright laws of the '
United States.

11, With full knowledge of Plaintiff’s rights therein, Defendant has
infringed and continues to infringe Plaintiff’s Copyrighted Works by copying the
works onto footwear and then seiling such infringing footwear throughout the

United States. Such copying was done without the consent, approval or license of

2921.061/292677.1 2
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Plaintiff.

12, Defendant’s acts identified above violate Plaintiff’s exclusive rights
under §106 of the Copyright Act of 1976, 17 USC §106, and constitute
infringements of its Copyrighted Works. Defendant’s past and continuing copying,
distribution and sale of its infringing footwear constitutes a willful and deliberate
infringement of Plaintiff’s rights and is'causing irreparable harm and damage to

Plaintiff and its licensee.
SECOND CLAIM FOR RELIEF
(CONSTRUCTIVE TRUST)

13.  Plaintiff incorporates by reference as if set forth in full herein the
allegations of Paragraph 1 through 12 of this Complaint. |

14. By virtue of its wrongful conduct, Defendant illegally received money
and profits that rightfully belonged to Plaintiff.

15.  Defendant is therefore an involuntary trustee, holding the gross receipts
from its product sales and revenues to the extent attributable to the Copyrighted
Works and therefore attributable to the infringement of Plaintif’s copyright therein.
Defendant holds such moneys and funds on behalf of and subject to a first and prior
lien against all others and in favor of Plaintiff. On information and belief,
Defendant holds this illegally received money and profits in the form of bank
accounts, real property, and personal property that can be located and traced.

16.  Plaintiff is entitled to the remedy of a constructive trust in view of
Defendant's wrongful infringement of Plaintiff’s Copyrighted Works.

THIRD CL.AIM FOR RELIEF
(FOR AN ACCOUNTING)

17.  Plaintiff incorporates by reference as if set forth in full herein the
allegations of Paragraph 1 through 12 of this Complaint.
18.  Under 17 U.S.C. Section 504, Plaintiff may recover any and all profits

of Defendant that are attributable to its acts of infringement.

2921.061/292677.1 3
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1 19. A balance is due from Defendant to Plaintiff for misappropriation of

2 || profits and gross receipts arising from or attributable to Defendant's copying,

3 || exploitation, and use of the Copyrighted Works on footwear and consequent

4 |(violation and infringement of Plaintiff’s copyright in the Copyrighted Works.

5 20.  The exact amount of money due from Defendant is unknown to

6 || Plaintiff and can only be ascertained through an accounting. Plaintiff seeks an order

7 || from this Court directing Defendant to provide Plaintiff with an accounting and

8 || payment of the amount due as a result of the accounting, plus interest,

9 WHEREFORE, Plaintiff requests that the Court grant it the following relief:
10 A.  That Defendant be permanently enjoined from infringing the
11 Copyrighted Works;
12 B That the Court order the impoundment and destruction of all footwear
13 containing copies of the Copyrighted Works;
14 C That Defendant be required to pay to Plaintiff such actual damages as
15 they have sustained as a result of Defendant’s copyright infringement
16 pursuant to 17 USC §504(b);
17 D That Defendant be required to account for and disgorge to Plaintiff all
18 gains, profits and advantages derived by its copyright infringement
19 pursuant to 17 USC §504(b);
20 E That Defendant be required to pay Plaintiff statutory damages pursuant
21 to 17 USC §504(b);
22 F That Defendant be required to pay Plaintiff an increase in the award of
23 statutory damages due to Defendant’s willful infringement pursuant to
24 17 USC §504(c)(2),
25 G.  That the Court declares, adjudges, and decrees that Defendant has been
26 and is an involuntary and constructive trustee, holding the gross
27 receipts from the aforesaid exploitation of the Copyrighted Works on
28 footwear to the extent attributable to the Copyrighted Works or

2921.061/292677.1 4
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1 Defendant’s misuse of the protectible interests of Plaintiff in the
2 Copyrighted Works, and that Defendant holds all such monies and
3 funds on behalf of and subject to a first and prior lien against all others
4 and in favor of Plaintiff:
5 H.  That Defendant be required to account for and pay over to Plaintiff all
6 gains and profits derived by Defendant from or attributable to its
7 distribution, sale, or other exploitation of the Copyrighted Works on
3 footwear or any other uses of all or part of the Copyrighted Works
9 made or authorized by Defendant;
10 I That Defendant be ordered to pay to Plaintiff the costs of this action
11 along with reasonable attorney fees pursuant to 17 USC §505;
12 J That Plaintiff is granted such further relief as the Court deems just.
13
14 ||DATED:  June 12, 2009 Respectfully submitted,
15 KING, HOTMES, PATERNO & BERLINER, LLP
> . /kT L
By: A A S
17 Y ©o SETH MILLER
18 Attorneys for Plaintiff ELVH, INC. '
19
20 DEMAND FOR JURY TRIAL
21 Plaintiff demands a trial by jury on all issues so triable.
22
23 ||PATED:  June 12, 2009 Respectfully submitted,
24 KIN(ZLMES, PATERNO & BERLINER, LLP
= b M |
By: : S
26 ! SETH MILLER |
27 Attorneys for Plaintiff ELVH, INC.
28
KNG, HOLMES,
PATERNOD
& BERLINER LLP
2921.061/292677.1 5
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‘I‘ITLE OF THIS WORK v NATURE OF THIS WORK ¥ See instructions
Artistic Graphic Design
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O Ye ﬂ No 1If your answer is “Yes,” why is another registration being sought? (Check sppropriste box) W o
d 3 A Q) This i the first published edition of a work previously registered in unpublished focm.
M b, ) This is the first application submitied by 1his author 25 copyright claimant, '
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i
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