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=P 2
JEFFREY R. COHEN, EsQ. (PRO HAC VICE) “ot n
MILLEN, WHITE, ZELANO & BRANIGAN =3 en
2200 CLARENDON BOULEVARD, SUITE 1400 55 —
ARLINGTON, VIRGINIA 22201 -
TELEPHONE: 5703 243-6333
FACSIMILE: (703)243-6410 .
Attorneys for Plaintiff ELVH, INC.
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA C (FFhi
ELVH, INC.,, a California corporation, CBW.— 04219 | “{i S
Plaintiff, COMPLAINT FOR COPYRIGHT
INFRINGEMENT,
VS. CONSTRUCTIVE TRUST, AND
FOR AN ACCOUNTING
NIKE, INC.,
Defendant. DEMAND FOR JURY TRIAL
COMPLAINT
ELVH, Inc. (hereinafter “Plaintiff”), by and through its undersigned counsel,
for its Complaint against Nike, Inc. (hereinafter “Defendant™) states the following

investigation and discovery.

JURISDICTION AND VENUE

28 §USC 1367(a).

2921.061/292677.1

allegations made on belief that the same are likely to be proven after further

action arising under Acts of Congress relating to copyrights and trademarks,

namely, the Copyright Act of 1976, 17 USC §101 et seq. This Court has pendent

1. Jurisdiction of the Court is invoked under 28 USC §1338(a) as an

jurisdiction over claims arising under state law pursuant to 28 USC §1338(b) and
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2. Venue is proper in this district pursuant to 28 USC § 1391(b) and (c),
as Defendant is a corporation subject to personal jurisdiction in this district and is
therefore deemed to reside here for purposes of venue.

FACTS

3. Plaintiff, ELVH, Inc., is a corporation organized and doing business
under the laws of the state of California.

4, Defendant, Nike, Inc., is a corporation organized under the laws of
Oregon but doing business throughout the entire United States.

5. Defendant sells and distributes athletic footwear and apparel
throughout the entire United States. _

6. Plaintiff is the owner of three copyright registrations: VAu505308,
VAu544060, and VAu558125, true and correct copies of which are attached hereto
as Exhibits A-C, respectively (collectively referred to as “Copyrighted Works”™).

7. On January 1, 2009, Plaintiff entered into a license agreement in which
it granted the exclusive rights to incorporate the Copyrighted Works onto footwear.

FIRST CLAIM FOR RELIEF
(COPYRIGHT INFRINGEMENT)
8.  Plaintiff repeats and realleges paragraphs 1-7 as though fully set forth

herein.

9. Plaintiff is the owner and proprietor of all right, title and interest in the
Copyrighted Works.

10.  The Copyrighted Works are comprised of wholly original material and
have been deemed copyrightable subject maiter under the copyright laws of the '
United States.

11, With full knowledge of Plaintiff’s rights therein, Defendant has
infringed and continues to infringe Plaintiff’s Copyrighted Works by copying the
works onto footwear and then seiling such infringing footwear throughout the

United States. Such copying was done without the consent, approval or license of

2921.061/292677.1 2
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Plaintiff.

12, Defendant’s acts identified above violate Plaintiff’s exclusive rights
under §106 of the Copyright Act of 1976, 17 USC §106, and constitute
infringements of its Copyrighted Works. Defendant’s past and continuing copying,
distribution and sale of its infringing footwear constitutes a willful and deliberate
infringement of Plaintiff’s rights and is'causing irreparable harm and damage to

Plaintiff and its licensee.
SECOND CLAIM FOR RELIEF
(CONSTRUCTIVE TRUST)

13.  Plaintiff incorporates by reference as if set forth in full herein the
allegations of Paragraph 1 through 12 of this Complaint. |

14. By virtue of its wrongful conduct, Defendant illegally received money
and profits that rightfully belonged to Plaintiff.

15.  Defendant is therefore an involuntary trustee, holding the gross receipts
from its product sales and revenues to the extent attributable to the Copyrighted
Works and therefore attributable to the infringement of Plaintif’s copyright therein.
Defendant holds such moneys and funds on behalf of and subject to a first and prior
lien against all others and in favor of Plaintiff. On information and belief,
Defendant holds this illegally received money and profits in the form of bank
accounts, real property, and personal property that can be located and traced.

16.  Plaintiff is entitled to the remedy of a constructive trust in view of
Defendant's wrongful infringement of Plaintiff’s Copyrighted Works.

THIRD CL.AIM FOR RELIEF
(FOR AN ACCOUNTING)

17.  Plaintiff incorporates by reference as if set forth in full herein the
allegations of Paragraph 1 through 12 of this Complaint.
18.  Under 17 U.S.C. Section 504, Plaintiff may recover any and all profits

of Defendant that are attributable to its acts of infringement.

2921.061/292677.1 3
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1 19. A balance is due from Defendant to Plaintiff for misappropriation of

2 || profits and gross receipts arising from or attributable to Defendant's copying,

3 || exploitation, and use of the Copyrighted Works on footwear and consequent

4 |(violation and infringement of Plaintiff’s copyright in the Copyrighted Works.

5 20.  The exact amount of money due from Defendant is unknown to

6 || Plaintiff and can only be ascertained through an accounting. Plaintiff seeks an order

7 || from this Court directing Defendant to provide Plaintiff with an accounting and

8 || payment of the amount due as a result of the accounting, plus interest,

9 WHEREFORE, Plaintiff requests that the Court grant it the following relief:
10 A.  That Defendant be permanently enjoined from infringing the
11 Copyrighted Works;
12 B That the Court order the impoundment and destruction of all footwear
13 containing copies of the Copyrighted Works;
14 C That Defendant be required to pay to Plaintiff such actual damages as
15 they have sustained as a result of Defendant’s copyright infringement
16 pursuant to 17 USC §504(b);
17 D That Defendant be required to account for and disgorge to Plaintiff all
18 gains, profits and advantages derived by its copyright infringement
19 pursuant to 17 USC §504(b);
20 E That Defendant be required to pay Plaintiff statutory damages pursuant
21 to 17 USC §504(b);
22 F That Defendant be required to pay Plaintiff an increase in the award of
23 statutory damages due to Defendant’s willful infringement pursuant to
24 17 USC §504(c)(2),
25 G.  That the Court declares, adjudges, and decrees that Defendant has been
26 and is an involuntary and constructive trustee, holding the gross
27 receipts from the aforesaid exploitation of the Copyrighted Works on
28 footwear to the extent attributable to the Copyrighted Works or

2921.061/292677.1 4
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1 Defendant’s misuse of the protectible interests of Plaintiff in the
2 Copyrighted Works, and that Defendant holds all such monies and
3 funds on behalf of and subject to a first and prior lien against all others
4 and in favor of Plaintiff:
5 H.  That Defendant be required to account for and pay over to Plaintiff all
6 gains and profits derived by Defendant from or attributable to its
7 distribution, sale, or other exploitation of the Copyrighted Works on
3 footwear or any other uses of all or part of the Copyrighted Works
9 made or authorized by Defendant;
10 I That Defendant be ordered to pay to Plaintiff the costs of this action
11 along with reasonable attorney fees pursuant to 17 USC §505;
12 J That Plaintiff is granted such further relief as the Court deems just.
13
14 ||DATED:  June 12, 2009 Respectfully submitted,
15 KING, HOTMES, PATERNO & BERLINER, LLP
> . /kT L
By: A A S
17 Y ©o SETH MILLER
18 Attorneys for Plaintiff ELVH, INC. '
19
20 DEMAND FOR JURY TRIAL
21 Plaintiff demands a trial by jury on all issues so triable.
22
23 ||PATED:  June 12, 2009 Respectfully submitted,
24 KIN(ZLMES, PATERNO & BERLINER, LLP
= b M |
By: : S
26 ! SETH MILLER |
27 Attorneys for Plaintiff ELVH, INC.
28
KNG, HOLMES,
PATERNOD
& BERLINER LLP
2921.061/292677.1 5
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<P Gy, This Certificate issued under the seal of the Copyright b
Q‘” > Office in accordance with title 17, United States Code, VAU 505 3
& 2, attests that registration has been made for the work identl- 'llllllll'll.ll
= ] fied below.The information on this cerlificate has been
= Q made a pari of the Copyright Office records.
S ; EFFECTIVE DATE OF REGISTW
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7 X
4 RY OF CO Manth Day Yeas
OFFICIAL SEAL REGISTER OF COPYHIGHTS
Linited States of America
o0 NOT WRITE ABOVE THIS LINE IF YOU NEED MORE SPACE USE A SEPARATE CONTINUATION SHEET
‘I‘ITLE OF THIS WORK v NATURE OF THIS WORK ¥ See instructions
Artistic Graphic Design
FRANKENSTEIN Applied to Guitar Body

PREVIOUS OR ALTERNATIVE TITLES ¥

conteibution appearcd, Title of Collective Work W

Publication as & Contribution: If this work was published 15 a contribution 10 periodical, serial, or collection, give information about the colleciive wock in which the

l Vi AV I l

[€ published in & pectadical oF serfal give: Vu!ume v Number W Issce Date W On Puges ¥
x A < - s rn - —.
NAME OF AUTHOR ¥ DATES OF BIRTH AND DPEATH
Year Bom W Year Died W
¢l EDWARD VAN HALEN 1955

Was ihis contribution to the work a #uthoré%!:l‘gionality or Domicile Was This Author's Contribution to Ith\t.\ Work

“work made for hire™? ama of Cou , 0 g 1 the answar to elther
NOTE Q Yes ol Citizenof B U.s. A, . e Ananymous? O Yes ‘X““ of these questions Is

) Pseudonymous? (4 Yes X Nu Yes”seedetaled
Under tha law, & No Domiciledin b | — instructions,
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Tor nieeead®  NATURE OF AUTHORSHIP Check appropriaic box(es). See instructions
jonarally the ) 3-Dimensional sculpture ) Map {1 Technical drawing
t . .

;,".‘,’,',',’,f;,ﬁ;,’.‘,‘; X 2-Dimensional artwork 3 Photograph & Text
;Ii.u;.:;:‘:‘g?:-ny 3 Reproduction of work of art 13 Jewelry design 2) Archileétural work
sart of this
york that was
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VAl prepared) 1 Yes 0 (‘Hmn of R ¥ " ?l lha.se questions is
38 “Author™ of Ces Pseudanymous? ) Yes ) No  'Yes, seadefalled
hat part, and (3 No Duriciledin Mo _. Hstructions.
save the .
ipace for dates  NATURE OF AUTHORSHIP Check appeapriate box(es). See Instructions
:::’::21:':& (3t 3-Dimensional sculpture U Map ] Technical drawing
0 2-Dimensional artwork 4 Photograph 22 Text
1 Reproduction of work of ant o Jewelry design 2 Architectural work
a - R - setLL =t I T L H e 8
Year in Which Creation of This Work Was . Bate sad Nation of First Publication of This Particutar Work
~y Completed This informatlen £ . Complete Ihll Information  Month e __.._. .. Day p» e YeRC
must be glven = ' ONLY Hihls wi
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COFYRIGHT CLA[MAN T'(S) Nome and address must be given even if the claumam is the sume as the I\FELICAA'ION RECEIVED

authot glven in spree 2.9 Goiebly

EDWARD VAN HALEN g EﬁéBEPOSIT RECEWH!
c/o Page & Associates £ SIP1D0 065 FFEDB
inatructions 3500 live Awv o <
f&. Complating Anrh W. 0 a1 A venue, Suite 300 g's_‘oj TWO DEFOSITS RECEIVED
space,
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brief statement of how the cloimani{s} chtdined ownership of the copyeight, W E% FUNDS RECEIVED
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m COPYRIGHT
- es QFFICE
USE
i ONLY
1
-i DO NOT WRITE ABOVE THIS LINE. IF YOU NEED MORE SPACE USE A SEPARATE CONTINUATION SHEET.
e L Lt
J PREV[OUS REGISTRATION Has mgmmlmn for this wurk, or for an urlier versian of this \mrk 2lready been made in the Capyright ONffoe? N
O Ye ﬂ No 1If your answer is “Yes,” why is another registration being sought? (Check sppropriste box) W o
d 3 A Q) This i the first published edition of a work previously registered in unpublished focm.
M b, ) This is the first application submitied by 1his author 25 copyright claimant, '
i €. (3 Thisis 2 chaaged vetsion of the work, as showa by space 6 on this applicativn.
i
4 If your answer is “Yes," give: Previous Registration Nutrbec W Yeur of Registrution W
] R AN M0 A e STy AtSurt = FAL o | | o n T T
& DERIVATIVE WORK OR COMPILATION ¢ urnpielr. bath sp.m. 6.1 and 6b for a dunv.mvc work; complete ouly 6t for a compilation.
f{ &, Preexisting Materinl Identify any preexisting work ar works that thix work {5 based on ar incorpotutes. W =z
# i SEe
i %
E See instructions
bafore completing
1his space.

b, Misterinl Added to This Work Give & brief, genersl stutement of the material that has been added 10 this work and in which copyright is claimed. W

DU AR LA T o LD 1S ¢ e b MV e g . e
DEPOSIT ACCOUNT 1f th.¢ registrution fee is to be charged w a Dr.pmu Account established in the (.opym,ht Office, give ram¢ and number of Account. A
Nam: ¥ Account Number & . £
4
'_ ——— — e -— " om—e— U
‘} | CORRESPONDENCE Give name and address o which coreespondence about this application should b sent.  Nome/Addees/ApriCity/State/2IP W
MICHELLE A. COOKE, ESQ. i
NEFF LAW GROUP LLP
21515 HAWTHORNE BLVD., SUITE 650
TORRANCE, CA 90503
. 1 Aroa code and deylime Islephans number v { 3‘[0 540_6760 Fax number P+ (310) 540“0305
\ ' emalp michelle@nefflaw.com
A PR AT 1 i 3 11 % LT YA P w1l e 0 T, Lo . . e
CERTIFICATION® [, the undersigned, hereby eertify that lam the fihe,
(Jauthor \és '}3’1
’ 7| B
: 3 check onty one O ather copytight claimant !'2‘:.‘1‘51
¥ Crowner of exclusive dght(s)
i} B autherized agent nf .. .. EDWARD VAN HALEN...
;; 3 ame of authar or other copyright laimant, ar awner of exciusive righ'l[s] a
B E of the work identified in this a pplication and that the statements made by me in this application are correct to the best of my knowledye.
Typed or printed name and date W If this application gives a date of publication in space 3, do not siga and submit it before that date.
MICHELLE A, COOKE . ... ... .. owe Af4/0}
£ - T e * Complets ai! necessary spaces ﬁ E
;: + Sign your applicalinngspacaa 1%;
H SENU ALL JELEMENIS £
i malledfn | ___ MTOHRLLE A. COOKE, BSQ.. . .. | IS ez
; window Nomber/StrastApt ¥ 2. Noratumgaiia hing fee in chec
: refun & filin, (-] ¥
: m':” arder payable to ngasgl'emfcopyngh g oney ;'.,D:ﬁ::t: :.:’:,
; . RNEFF_LAW GROUP LLP/21515 Hawthorne Blvd.,#65Q |2 Depsitmateral Form VA a 830,
g address: City/StateZIP § i
i Libeary of Congress
; : Co, ht Office
! —TORRANCE, CA %0503 —————— e 101 |ndependance Avenue. § £
5 —m —aY e . - ——— sm— - =—— - -J Washingion, D.C, 20559510
b DR R R S L TE N I
i "7 ﬂ.s.a § 506(s): An; parson whot' knawingly makes a false representation of a maserial fact in the application far copyeight registeation provided for by section 409, ar in any written statement fited in connection
i [ wihiha apglication, shal be fined nat more than $2,500
3 %—Jgf% @ PRINTED Q4 RECYCLED PAPER <5, GOVERNMENT PRINTING OFFICE: 2000-481.113/E20
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) N . _ For a Work of the Visual Arts
<85 COPYp, This Certificate issued under the seal of the Copyright UNITED eTATES AnsvoiALT Accine
P Q’S* Oifice in accordance with title 17, United States Code, REt VA
¢ attests that registration has been made for the work identified U 544_ 060
below.The information on this certificate has been made a IIIIIII.IIHIEE! I
part of the Copyright Office records. periarerrbrurk

OFFICIAL SEAL
DO NOT WRITE ABOVE THIS LINE. IF YOU NEED MORE SFAGE, USE A SEPARATE CONTINUATION SHEET.

REGISTER OF GOPYRIGHTS
United States of America

EFFECTIVE DATE OF REGISTRATMON"

JUNE(A dpd g
Month Day

Yaar

-~ == — 2 EL R BT AN . 725 VALY k]
TITLE OF THIS WORK ¥ NATURE OF THIS WORK ¥ Sas instructions
Artistic Graphic Desi
FRANKY phic Design
PREVIOUS OR ALTERNATIVE TITLES ¥
Publication as 2 Contribution If this wurk was publisked a3 3 contributian o a periodical, serial, or collection, give i ion about the collective work in which the
contribuiion appeared. Title of Collective Work W
If published in a periodical as setial give: Volume ¥ Number ¥ Issue Date ¥ On Pages ¥
N ¥R

NAME OF AUTHOR ¥ DATES OF BIRTH AND BEATH

) YearBormn W Year Died W

d_EDWARD VAN HALEN 1955

Was this contribution to the work a Author's Nationality of Domiclte
“work made for hire"? Narne of Cauntry

NOTE

O Yes OR Citizen af P, u.Ss.a,
& Doisit iy B

Under the faw,

\Was This Author's Contribuliap to the Work

- f the answer lo sither
‘ 4

Anonymous? O Yes 3@‘% ofnase quaslions (¢
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instructions.

ths "author® of
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for ok o NATURE OF AUTHORSHIP Check oppropriats bastes). See instructions

generally the O 3-Dimensional sculpture O Map [0 Techaical drawing
Pt i X 2-Dimensionat artwork O Photograph O Text
{s#s instrue. O Reproduction of work of arg 0 Jewelry design B3 Architectural work

Hons). For any
part of this
work that was

madefor bin”  NAME OF AUTHOR ¥

DATES OF BIRTH AND DEATH

chack |
m: :p;vc:' " b . Yeur Bom ¥ Year Died ¥
provided, give
tha smplayer N .
L‘:’,:;’;,',gr Was this contsbution 1o the work a Author's Nationality or Domlcile Was This Author's Contribution to the Waork
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wat prapared) O Yes OR. i Citizen of P pecnd Qv O ?Y:ﬁszaiud::!ﬁ; iz
K \ o 1s? es .
l.h‘it;ultﬂ?:n‘;f O Ne Domiciled in b seucanyma ® Instrucions.
laave the
space for daies  NATURE OF AUTHORSHIP Check apprupriate boxict). See instructions
:’.2:: :l'.:i O 3-Dimensional sculplure 0 Map 3 Technical drawing
£ 2-Dimensional artwark O Photograph [J Text
£3 Reproduction of work of art [ Jewelry design O Aschitectural work
Yeor In Which Crestion of This VWork Yas Dafe 2nd Nation of First Publication of This Parlicular Waork
Completed This Ind: [~ b . i
a e, o ininen [y Sopptto i ommaten woi oa> vour
. Year Inall casys. " hasbeanpublished. . o Nation
o0 A UL far il a
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author given in space 2. 'EDWARD VAN H-ALEN
c/o Page & Associates
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CORRESPONDENCE COPYRIGHT
Yes © QFFICE
USE
ONLY

DO NOT WRITE ABOVE THIS LINE, |F YOU NEED MORE SPACE, USE A SEPARATE CONTINUATION SHEET.

.
PREVIOUS REGISTRATION Has registration for this work, ar for st eatlior version of this wotk, elréady been made in the Copyright Office?
DYe XN if your answer is “Yes,” why is another registration being sought? tCheck apprapriate box.) W

a. [1 This is the first published edition of a work previnusly registered in unpublished form.
b, [ This is the first application submitted by this author as copyright claimant,
€. [ This is a changed version of the work, as shown by space 6 on thes appheation.

T

If your answer is “Yes,” give: Previous Reglstration Number W Year of Repisteation W

.. Py N - iy P )
ve work; complete only 6b fur e compilation,
*. Preexlating Material Identify any preexisting work or works that this work is based on or incorporates, ¥

Artistic graphic designs entitled Original Frank and -

Frankenstein " See instructions
bafors complating
this spaca,

b. Material Added ta This Wark Give 2 brief, general statement of the material that has been added to this work and in which copyright i claimed. ¥
New adaptation of design and new color scheme * b

T SR i
DEPOSIT ACCOUNT 1f the reglstration fee is 1o Be churged 1o a Deposit Account established in the Copyright Gitice, give name and number of Accauni,
Name ¥ Acgount Number W

CORRESPONDENCE Qive name and sddress 1o which comespondence abaut this spplication should be sent,  Name/Address/AptCity/State/2IP ¥
Michelle A, Cooke, Esq. b

Neff Law Group LLP
21515 Hawthorne Blvd., Suite 650
Torrance, CA 90503

. Arsa ook el daytia tstephone cumber - 31 Q1 540-6760 A Faxmumber & (310 540-0305

emaup Michelle@nefflaw. com

—— 2 oy - e
CERTIFICATION* 1, the undersigned, hereby certlly that 1 am the

O author
check only one b O other capyright claimant
O awner of exclusive sight(s)

Kauthorieed agentof
Name of author or other comyright claiman?, oc owner of exdusive right(s) A
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

NOTICE OF ASSIGNMENT TO UNITED STATES MAGISTRATE JUDGE FOR DISCOVERY

This case has been assigned to District Judge Christina A. Snyder and the assigned
discovery Magistrate Judge is Frederick F. Mumm.

The case number on all documents filed with the Court should read as follows:

CV09- 4219 CAS (FFMx)

Pursuant to General Order 05-07 of the United States District Court for the Central
District of California, the Magistrate Judge has been designated to hear discovery related
motions.

All discovery related motions should be noticed on the calendar of the Magistrate Judge

NOTICE TO COUNSEL

A copy of this notice must be served with the summons and complaint on all defendants (if a removal action is
filed, a copy of this notice must be served on all plaintiffs).

Subsequent documents must be filed at the following location:

[X] Western Division [_] Southern Division [ ] Eastern Division
312 N. Spring St., Rm. G-8 411 West Fourth St., Rm. 1-053 3470 Twelfth St., Rm, 134
Los Angeles, CA 90012 Santa Ana, CA 92701-4516 Riverside, CA 92501

Fallure to file at the proper location will result in your documents being returned to you.

CV-18 (03/06) NOTICE OF ASSIGNMENT TQ UNITED STATES MAGISTRATIé JUDGE FOR DISCOVERY
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

ELVH, INC., a California corporation, CASE NUMBER
: 4.3
Cv09-0421 9 CAS ﬁﬂ?’li

PLAINTIFE(S)

V.
NIKE, INC.,
SUMMONS
DEFENDANT(S)} .

TO: DEFENDANT(S): NIKE, INC.

A lawsuit has been filed against you.

Within 20 days after service of this summons on you (not counting the day you received it), you
must serve on the plaintiff an answer to the attached [X ] complaint [ amended complaint
[Jcounterclaim[ ] cross-claim or a motion under Rule 12 of the Federal Rules of Civil Procedure. The answer
or motion must be served on the plaintiff’s attorney, Seth Miller, Esqg. , whose address is

King, Holmes, Paterno & Berlimer, LLP, 1000 Avenue of the Stars, 25th Floor, LA, ¢a 90087 _. If you fail to do so,
judgment by default will be entered against you for the relief demanded in the complaint. You also must file
your answer or motion with the court.

JUN' T2 2009

Dated:

Deput’y Clerk

{Seal of the Court)

[Use 60 days if the defendant is the United States or a United States agency, or is an officer or employee of the United States. Allowed
60 days by Rule 12(a)(3)].

CV-01A (12/07) SUMMONS 2921. C(‘): 61
D-1A



