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Intellectual Property and Fashion Design

Susan Scafidi

After decades on the margins of legal scholarship, fashion law is once again in style.
The rise of digital technologies that facilitate copying, increased attention to the
counterfeiting of trademarked goods, changes in the global locus of production
following the elimination of textile import quotas, diffusion of original efforts
across all levels of the industry, and growing recognition of fashion design as a
form of creative expression—all of these have contributed to a new interest in the
relationship between intellectual property and clothing.

In particular, the lack of protection under U.S. law for fashion designs them-
selves, as opposed to the trademarks or logos affixed to them, has come under
scrutiny. Neither copyright law nor our societal norms against plagiarism allows
an individual to copy this book verbatim and put his or her own name on it,
but line-for-line knockoffs of the clothing that you are presumably wearing while
reading it are perfectly legal. While some of those garments may be generic—
a standard, white button-down shirt, perhaps? —others may be the result of a
designer’s unique vision.

Whether or not the United States should fill this gap in the law through
an amendment to the Copyright Act or some other mechanism is a subject of
ongoing debate, especially in light of recent developments in the European Union
and other countries. American fashion designers are lobbying to put an end to
what they perceive as legalized piracy, while copyists assert that any extension of
intellectual property protection to fashion design would be yet another instance
of harmful hyperprotection. To put this issue in context, a particularly important
task given efforts to harmonize intellectual property protection across national
boundaries, this chapter offers an overview of both the current state of the law
and the historical factors leading to the protection, or lack thereof, for fashion
design.
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FROM RAW TEXTILES TO FAST FASHION

Although fashion design does not enjoy the same intellectual property pro-
tection as original works in other media, the field is not a legal blank slate.
Clothing itself is a universal human phenomenon, and anthropologists have
recently cited 100,000-year-old shell necklaces as the first evidence of sym-
bolic thought.! Predictably, where there is human behavior, there are laws
regulating it.

In the West, sumptuary laws governing the consumption and use of mate-
rial goods, including clothing, date back at least to classical Greece.? Over the
centuries, legislation aimed at regulating luxury placed limits on a plethora of
physical adornments, from silks to furs to precious stones.? In addition to curbing
perceived excesses, sumptuary laws have also served to police the boundaries of
social class. For example, English law long restricted the wearing of any silk of the
color purple to members of the nobility.* Similar laws were designed to identify
specific professions, notably professors, prostitutes, and priests, or to identify char-
acteristics like marital status or gender.’ Like modern laws regulating the copying
of various forms of expression, both the letter and the spirit of these sumptuary
laws were difficult to enforce.% In one case the great fourteenth-century jurist
Bartolo de Sassoferrato, often referred to simply as Bartolus, reportedly granted
the appeal of a woman convicted of wearing prohibited pearls on the grounds
that hers were actually fake.”

Despite the complexities of regulating dress, sumptuary laws continued to
multiply during the late medieval and early modern period as changes in the
distribution of wealth combined with new technologies to provide greater access
to luxury clothing. Among these new technologies was the printing press, which
not only facilitated the distribution of Bibles and political tracts, but also produced
the forerunners of modern fashion magazines, thus disseminating images of new
styles beyond the narrow circle of the elite. More advanced technology also
provided a less expensive way to place images on fabric, as compared with labor-
intensive hand painting or embroidery.® At the same time, improvements in the
means of textile weaving increased the availability of affordable fabrics—and
thus the opportunities for copying fashionable garments. Ever cheaper copies of
innovative new fabric designs soon followed.

These advances in the technologies of textile production and decoration, and
the consequent growth of the textile industry, heralded a shift from laws focused
on limiting consumption to laws focused on facilitating production—in other
words, from sumptuary laws to intellectual property laws. In the early eighteenth
century, the silk weavers of Lyon, France, became the first to demand intellectual
property protection of their original designs, and by 1787 a royal decree had
extended the protection to silk manufacturers nationwide.? Not to be outdone,
competing British textile manufacturers that same year secured protection for
several types of fabric—namely linen, cotton, calico, and muslin—along “much
the same lines as earlier Acts relating to engravings and prints.”!°
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Following the industrialization of textile production, the nineteenth century
witnessed both the establishment of the modern haute couture in Paris and the
rise of the ready-to-wear clothing industry. These two facets of apparel production
would ultimately develop a complex legal and practical relationship, but at the
outset only the couture had any significant influence on the development of
new styles. When Charles Worth, generally acknowledged as the first couturier,
established his atelier in the late 1850s, most garments were the unique creations
of an individual sewing at home or giving instructions to her seamstress. Worth
instead developed a system of presenting a series of new designs each season and
then taking orders for the designs from individual clients, for whom the clothes
were made to measure. This system, which exists to the present day, established
the influence of professional clothing designers over the direction of fashion.!!
It also spawned an industry of knockoff artists eager to manufacture and sell less
expensive versions of Paris originals.

The French couture industry responded to the rise of design piracy in two

“ways: first, by seeking intellectual property protection for original fashion de-
signs; and second, by licensing those designs to reputable manufacturers, both
domestic and foreign. In their quest for inclusion in the intellectual property
system, French designers were able to rely on both the 1793 copyright law, as
amended in 1902, and the 1806 industrial design law, as amended in 1909.12
Both types of protection arguably applied to fashion design, an interpretation that
the courts confirmed in lawsuits brought by in the early decades of the twenti-
eth century well-known designers like Jeanne Paquin, Madeline Vionnet, and
Gabrielle “Coco” Chanel.?

Thus armed with a legal weapon against blatant copyists in their own domes-
tic market, couturiers exported French fashion to women around the world. The
most affluent customers traveled to Paris for personal fittings and received their
garments first, the middle classes bought licensed copies from local department
stores and boutiques, and the relatively impecunious either sewed their own ver-
sions at home or waited for cheap ready-to-wear copies to become available.'*
Apart from a brief hiatus during the Second World War, this top-down fashion
system remained virtually unchanged until the 1960s, and it still exerts signifi-
cant influence on current trends in fashion. Modern “fast fashion” chains, the
sartorial equivalent of the fast food industry, are adept at quickly reinterpret-
ing the innovations of the couture for the mass market; however, those items
that stray too close to the original versions may find themselves subject to legal
action.!®

While French intellectual property law has by no means eliminated design
piracy, at home or abroad, the protection enjoyed by designers working in Paris
contributed to the strength of the industry and its global influence throughout
the twentieth century and into the twenty-first. Today, the haute couture serves
primarily as an advertisement for its designers’ own ready-to-wear styles, and the
hierarchical structure of creativity in the realm of fashion has been replaced
with a far more democratic diffusion of influential ideas. Even so, France has
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the world’s strongest legal protections for fashion design, and Paris remains the
world’s fashion capital.!®

THE STARS & STRIPES OR THE JOLLY ROGER?

While France was developing a creative fashion industry and intellectual
property laws to protect it, the United States instead became a haven for design
pirates who strenuously resisted efforts to introduce laws protecting fashion. As
noted, some of this copying was the product of legitimate licensing arrangements
with French couture houses, but New York’s Seventh Avenue generally thrived
instead on the manufacture and sale of cheap knockoffs.

In historical terms, the pattern of industrial development in the United States
and more recent emerging economies often commences with a period of initial
piracy, during which a new industry takes root by means of copying.!” This results
in the rapid accumulation of both capital and expertise. The late eighteenth-and
early nineteenth-century development of textile manufacturing in New England
was a perfect example of this economic growth through intellectual property theft,
as aspiring industrialists memorized and transported proprietary technologies
across the Atlantic.!® Ideally, the pirate country begins to develop its own creative
sector in the industry, which in turn leads to enactment of intellectual property
protection to further promote its growth. This was the pattern followed in the
music and publishing industries, in which the United States was once a notorious
pirate nation but is now a promoter of intellectual property enforcement.

In the case of the American fashion industry, however, the usual pattern
of unrestrained copying followed by steadily increasing legal protection is not
present. An examination of the cultural factors that have contributed to the denial
of specific intellectual property protections for fashion design is beyond the scope
of this chapter.!” In order to understand the current state of U.S. intellectual
property law with respect to clothing, however, a brief tour of past legal efforts is
in order.

Textile and clothing designs, which are aesthetic creations that also serve
useful functions, could theoretically be eligible for protection under either a
copyright regime or an industrial design regime. France, as indicated, opted for
both types of protection from at least the early twentieth century; the United States
effectively elected neither. While U.S. law provided for design patents starting in
1842, the strict standards precluded registration of most fashion designs.?’ The
1882 denial of a patent to a silk manufacturing firm galvanized the industry,
which began lobbying for protection, but to no avail.?! The copyright route was
no more successful for creative designers, despite the Register of Copyright’s
explicit call in 1913 for amendment of the Copyright Act to follow the French
model and allow registration of fashion designs alongside the “fine arts” then
afforded protection.?? Indeed, the only U.S. legislative or judicial concession to
protection of textiles or clothing during the early decades of the twentieth century
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was the 1913 Kahn Act, which was intended to protect European designers who
had refused to send their works for the impending Panama-Pacific International
Exhibition without first receiving assurances against American piracy.?

Fashion designers were not without allies in Congress, however. Over the
following two decades, a series of bills sought to extend protection to fashion
design and related or similarly situated industries. The most nearly successful of
these, the Vestal Bill, was introduced in 1926. After a series of amendments, it
passed the House in 1930 only to languish in the Senate until Congress adjourned
the following year.?* Even Judge Learned Hand’s dictum regarding the necessary
injustice of his decision in Cheney Brothers v. Doris Silk Corp., a case in which one
textile manufacturer admitted to deliberately copying another’s original design
despite the warning printed every few inches on the selvedge of the goods, was
insufficient to provoke legislative action. In Judge Hand’s words:

True, it would seem as though the plaintiff had suffered a grievance for which
there should be a remedy, perhaps by an amendment of the Copyright Law,
assuming that this does not already cover the case, which is not urged here. It
seems a lame answer in such a case to turn the injured party out of court, but
there are larger issues at stake than his redress. Judges have only limited power
to amend the law; when the subject has been confined to the legislature, they
must stand aside, even though there be a hiatus in completed justice.?

Although there were several more attempts to pass a design protection law follow-
ing defeat of the Vestal Bill, including one that cleared the Senate, textile and
clothing manufacturers elected to supplement their lobbying efforts with more
direct forms of action.?®

Chief among these self-help efforts to control design piracy was the establish-
ment of the Fashion Originators’ Guild of America in 1932. The Guild began as a
voluntary organization of clothing manufacturers who agreed among themselves
to sell exclusively to retailers who in turn formally committed to buy only original
designs. In order to ensure compliance, the Guild created a system of design
registration, policed retailers, engaged in arbitration proceedings, and notified its
membership of violations by means of a card index. If a retailer either refused to
eschew pirated designs or agreed to the Guild’s rules but then cheated, the of-
fender was listed on a red card sent out to Guild manufacturers. If a manufacturer
ignored this boycott and sold merchandise to a red-carded retailer, the manufac-
turer was subject to a fine. The National Federation of Textiles soon developed
a similar system of design registration and joined forces with the Guild, whose
members agreed to incorporate only original textile designs into their finished
garments.z7

These industry efforts might have been effective in controlling the distribu-
tion of pirated designs, at least among reputable retailers, had it not been for the
intervention of antitrust law. Although the Guild survived a series of lawsuits by
red-carded retailers, the Federal Trade Commission decided to investigate and
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ultimately issued an injunction against the Guild. The question finally reached
the Supreme Court, which upheld the decision of the Commission that the Guild
had acted in unreasonable restraint of trade.”® Although the manufacturers were
still free to take action against copyists who obtained access to original designs
through fraud or other forms of unfair competition, their private system of design
protection had lasted less than a decade.

In the 1950s, the development of the doctrine of conceptual separability in
copyright advanced the cause of a number of design-related industries. While the
landmark case of Mazer v. Stein involved decorative lamps, the decision made
reference to “works of artistic craftsmanship” more generally, including “artistic
jewelry.”® So long as the artistic form of an otherwise utilitarian object was
independent of its function, that form became potentially eligible for copyright
protection. Subsequent cases clarified that this protection extended to costume
jewelry (and much later to sculptural belt buckles),*® although the same reasoning
was not applied to clothing designs as a whole. That era also saw the end of textile
manufacturers’ long battle for protection, as courts quietly decided that printed
designs on fabric were indistinguishable in copyright terms from other printed
designs.’!

Renewed lobbying efforts in the late 1950s and the 1960s, this time under the
auspices of the National Committee for Effective Design Legislation, proved no
more effective in securing protection for fashion designs than their forerunners
of thirty years earlier.>? Although the popular press publicized the complaints of
both Parisian and New York fashion designers and exposed the various strategies
of knockoff or “bump off” houses who plagiarized them, the opposition of the
National Retail Merchants Association ultimately defeated the new generation
of design protection bills.?* Even the wide-ranging negotiations that culminated
in the Copyright Act of 1976 did not generate protection for fashion design. In
fact, the legislative history of the act specifically excluded “ladies’ dress” from the
subject matter of protection.>*

After this series of legislative defeats, the fashion industry turned its attention
to other potential avenues of protection. While individual designers continued
to test the limits of conceptual separability in copyright,®® the more widespread
and successful strategy was the appeal to trademark (and to a lesser extent trade
dress) protection. The design of a shirt or a handbag might be beyond the scope
of U.S. intellectual property law, but a logo appearing on the outside of that
garment or accessory enjoys the full protection of the trademark system. Thus,
as fashion designers indulged the status-conscious consumers of the 1980s with
conspicuous logo designs and exterior labels, the industry simultaneously culti-
vated the cooperative relationships with law enforcement officials that still play
an important role in anticounterfeiting efforts.*®

Although intellectual property protection for fashion design remains the holy
grail of industry lawyers in the United States, the absence of such protection does
not reflect an indifference to design piracy or a lack of effort on the part of
creative designers over the past century. Rather, history reveals a series of public
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and private attempts to address the issue that, while falling short of their ultimate
goal, have nevertheless carved out limited areas of protection ranging from textile
patterns to designer logos.

AN AMERICAN QUILT: THE CURRENT PATCHWORK OF PROTECTION

Asaresult of the fashion industry’s persistent legal efforts, American designers
today have a range of intellectual property law options that, taken together, offer
partial protection for innovative articles of clothing and accessories. The overall
appearance of most items is still vulnerable to the encroachments of copyists;
however, certain elements of a design may be protected through the application
of U.S. trademark, patent, or copyright law. Enforcement of such rights, like in
other creative industries, nevertheless remains a challenge.

The most universally applicable and flexible mechanism for the protection
of fashion design is trademark law. Whether on an interior label or as an exterior
design element, virtually all apparel items incorporate trademarks in some form.
The ease of trademark registration, combined with limited protection for even
unregistered marks, assures that virtually all designers have access to protection
for the names and logos affixed to their goods.*’

The ready availability of trademark protection, as compared with the difh-
culty in establishing protection for the underlying designs, creates an interesting
incentive for fashion houses, however. The more easily visible the logo is, the
greater the intellectual property protection for the item, and the better the chance
of successful actions against counterfeiters. Thus, designers, to the extent that they
are influenced by legal concerns, are likely to feature their logos as prominently
as possible and incorporate them into their designs to the greatest degree that
customers are willing to accept. While this is a matter of taste and marketing as
well as legal strategy, it remains an observable phenomenon that current styles
are more likely to incorporate prominent external logos than their vintage coun-
terparts. The more subtle approach of a luxury label —like Bottega Veneta, whose
signature intrecciato or woven leather handbags were originally advertised with
the slogan, “When your own initials are enough”—is the exception rather than
the rule.’®

In addition, the primacy of trademark law as a means of protection for
fashion designs offers a competitive advantage to more established companies
with better-known logos. Even if a famous designer’s new line is knocked off,
consumers may still be willing to pay higher prices for the trademarked version.
FEmerging designers, by contrast, cannot depend exclusively on brand recognition
for protection against design piracy. As one young designer expressed the problem,
“They can just sell their trademarks. We have to sell our designs.”*

The advantage enjoyed by more established companies is further amplified
within the small category of designs that have become so iconic as to qualify for
trade dress protection. This subcategory of trademark law grants protection not
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only to the usual discrete symbols or devices that comprise a trademark, but also
to product packaging or even product designs that serve to indicate the source of
the goods. According to the Supreme Court’s unanimous opinion in Wal-Mart
Stores v. Samara Brothers, product designs like the children’s garments at issue
in the case are never “inherently distinctive” or intrinsically capable of source
identification.® Instead, the Court assumes that product designs are primarily
the result of aesthetic or functional considerations and only point to their origin
if they have developed “secondary meaning” in the minds of consumers.*! In
other words, a never-before-seen handbag or shoe may appeal to consumers as
chic or practical, but only later become instantly recognizable as an Hermes
Birkin or a Converse Chuck Taylor All Star. The result is that even without
registration famous designs with an existing fan base receive more protection, in
the form of trade dress, than new arrivals on the fashion scene. In the event of
design piracy, the successful owner of a famous design is therefore in a stronger
legal position than a fledgling designer, and often in a stronger financial position
as well.

Patent law, too, can play a role in the protection of clothing, albeit a much
smaller one than trademark. Fashion designs or design elements that are not
merely aesthetically pleasing but also functional can, if sufficiently innovative,
meet the exacting standards of a patentable invention. Fasteners like Velcro or
zippers, high-performance textiles like Lycra or Kevlar, protective garments like
hazmat gear or spacesuits, and even more whimsical items of apparel have all
been the subject of utility patents.*? For most fashion designs, however, the
patentability requirements of novelty, utility, and nonobviousness,” the expense
of prosecuting a patent, and above all the amount of time required to obtain a
patent make this form of protection impractical if not impossible.**

Design patents, which protect ornamental rather than functional design ele-
ments, are also theoretically available to fashion designs.* In practice, however,
they share the same limitations as utility patents. The temporal constraints of the
patent system as a whole, which requires prior examination of items to determine
eligibility for registration, are particularly incompatible with the seasonal nature
of fashion. In this context, it is important to recognize the distinction between
the general category of clothing and the subcategory of fashion, which may be un-
derstood as a seasonally produced form of creative expression.*® While some fash-
ion designs are intended to last more than a season or two, most are available for
only a short time before trends change and fashion-conscious consumers move
on to new styles. By the time a fashion designer could obtain either a utility patent
or a design patent, the item at issue (and even its copies) would already be passé.

Copyright law in the United States, as previously noted, does not permit
the registration of fashion designs. The somewhat artificial distinction within
intellectual property law between nonfunctional literary and artistic works, which
are the subject matter of copyright, and useful inventions, which are the domain
of patents, has generally excluded clothing from the subject matter of copyright
on the grounds of its utilitarian nature. Only in limited circumstances have



Intellectual Property and Fashion Design 123

courts invoked the doctrine of conceptual separability in copyright to distinguish
between the artistic elements of a new fashion design and its basic function of
covering the human body. "’

In a recent case involving a Halloween costume design, for example, the
court noted that elements of a costume like a head or tail are at least in theory
separable from the main body of the garment and thus potentially subject to
copyright protection.”® Similarly, the doctrine of conceptual separability can
result in copyright eligibility for an original design on the front of a T-shirt or
for an innovative textile pattern.* In addition to this limited accommodation
for designs that are both aesthetic and functional, copyright law can apply to
the two-dimensional representations of fashion designs, such as photographs or
drawings, that often play a role in design piracy.

The U.S. intellectual property system, while deliberately excluding fash-
ion designs from direct protection, is nevertheless adaptable to provide original
clothing and textile designs with a degree of legal recognition.

MODEL BEHAVIOR: EXTRALEGAL MEANS OF PROTECTION

In the absence of more than a limited pastiche of intellectual property protec-
tion, and in the face of persistent enforcement difficulties with regard to existing
laws, fashion designers have developed extralegal means to either limit the copy-
ing of original styles or mitigate its effects. These efforts fall into the categories of
social control, mechanical or technological means, and exploitation of the fash-
ion cycle. Each of these categories represents an attempt to influence or leverage
the behavior of a different set of actors: fashion insiders, professional copyists, and
consumers, respectively. While the utility of such efforts is limited, especially in
light of the ever-increasing speed of information transfer, they nevertheless form
part of the industry’s efforts against knockoff artists.

Among fashion designers, editors, and cognoscenti, there are established
social norms against copying. Designers, like artists who work in other media,
regularly seek inspiration from earlier styles, as well as from visual artworks and
from nature. When an ostensibly creative designer imitates another too literally,
however, he or she takes a reputational risk. In 2002, for example, Balenciaga’s
rising star Nicolas Ghesquiere made a virtually identical copy of a 1973 patchwork
vest by little-known designer Kaisik Wong and presented it as part of his spring
collection.’® Although members of the fashion community acknowledged that
copying is not uncommon, the news still caused a scandal. Even three years
later, influential fashion critic Cathy Horyn noted that the event “definitely did
not help [Ghesquiere’s] reputation as fashion’s new messiah.”! The importance
of this type of social disapprobation is underscored by the decision in a French
lawsuit brought by Yves Saint Laurent against Ralph Lauren and involving a copy
of a sleeveless tuxedo gown. The American designer was not only fined, but also
ordered to advertise the court’s decision in ten separate publications.’? A designer
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who imitates another’s style perhaps not as literally but too soon after the original
innovation appears is similarly vulnerable to public censure.

As in other communities, the social norms of the fashion world are subject
to change over time. Whereas in the past creative fashion design had, or was at
least perceived to have, a strongly hierarchical structure, with true innovation
occurring only among a small cadre of elite designers and at the highest price
points, modern creativity exists at all levels of the industry. Many designers who
would formerly have dressed only the elite few and perhaps licensed some of their
designs to exclusive retail establishments now find it either necessary or desirable
to create diffusion lines or enter into agreements with mass market retailers, thus
disseminating their ideas at a range of retail levels. Isaac Mizrahi has an ongoing
relationship with Target, for example, and Chanel designer Karl Lagerfeld has
also produced a line for the fast fashion chain H&M.>® While haute couturiers
are still held to a higher standard of creativity, designers at all levels are expected
to exercise their imaginations. Moreover, design originators prefer to have the
opportunity to reinterpret their own work for the general public.

While some designers, faced with the impossibility of eliminating all knock-
offs, publicly claim to be flattered by the tacit acknowledgement that their work
is worth copying, these statements rarely reflect the whole story. Often the same
designer’s legal team is simultaneously taking whatever action may be available
against copyists. Coco Chanel, for example, is sometimes quoted as having said,
“Fashion should slip out of your hands. The very idea of protecting the seasonal
arts is childish. One should not bother to protect that which dies the minute it
is born.”** In the 1930s, however, Chanel herself joined fellow designers as a
plaintiff in a landmark French lawsuit that shut down a notorious design pirate.’
Even today, the norms governing public relations and the reality of designers’
responses to copying of their own work are sometimes at odds with one another.
Creativity is nevertheless the stock in trade of the fashion world, and the profes-
sional disdain that designers express with respect to excessively derivative work by
others is unmistakable.

In addition to social controls on copying, which operate primarily among es-
tablished designers or those hoping to develop a reputation for creativity, fashion
designers rely on mechanical or technological means to combat knockoff artists.
These methods range from efforts to maintain secrecy and prevent potential copy-
ists from previewing new styles to the creation of complex and difficult to replicate
designs to the use of high quality materials and craftsmanship. In an attempt to
bolster consumer confidence and clearly distinguish real from fake, generations
of designers have also incorporated cutting-edge indicators of authenticity into
the finished goods. In the 1920s and 1930s, the labels on garments issuing from
Madeline Vionnet’s atelier bore her thumbprint.’® Today, designers are experi-
menting with holographic labels and RFID tags.”’ As in other creative industries,
however, self-help measures directed at professional pirates are at best a match of
wits between creators and imitators.
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Less a method of discouraging copyists than a means of mitigating their ef-
fect, the fashion cycle is essentially a pattern of consumer behavior that luxury
goods industries can under limited circumstances leverage to create desire for new
products. Commentators identified this pattern at least as early as the nineteenth
century,’® and successive generations of scholars have repeated their analysis.>
Described in modern sociological and economic terms, the cycle begins when
high-status individuals or early adopters acquire an item. That item becomes
a social signaling device, provoking demand among lower status individuals or
outsiders who wish to emulate and perhaps interact with the original purchasers.
As more consumers purchase the item, however, it loses its signaling value. This
loss of value may be further exacerbated by third-party production of knockoffs,
which make a version of the item accessible and affordable to still more aspira-
tional consumers. Thus, the original individuals move on to new expensive or
rare objects of desire in order to differentiate themselves, and a fashion cycle is
complete.®

Today, however, this fashion cycle scenario is rendered obsolete by the
fact that poor-quality knockoffs can be manufactured and distributed even more
quickly than the originals, leaving creative designers little opportunity to recover
their investment before the item is already out of style. Even if the fashion cycle
were ever sufficient to support the design industry in general and individual
designers in particular, a questionable assertion, that is no longer the case.

In the absence of comprehensive or effective intellectual property protection,
the denunciation of non-normative behavior and the use of extralegal methods
to halt or limit the effects of copying have arguably helped maintain the ability
of fashion designers to exercise their talents. Modern challenges to these mech-
anisms have nevertheless increased pressure on the industry and prompted a
reinvigorated quest for legal support.

FASHION LAW’S CUTTING EDGE: RECENT DEVELOPMENTS
AND FUTURE DIRECTIONS

In the first decade of the twenty-first century, the fashion industry has renewed
its designs on intellectual property law. From the WTO to WIPO, clothing-related
issues have become part of the global agenda.5! As a result, the United States and
other nations are reexamining the relationship between law and fashion.

New challenges to the industry are manifold, stemming from both technolog-
ical change and global economic shifts. The speed and accuracy of information
flow in the Internet era disseminates images of new styles instantly, piquing con-
sumer interest but also aiding in the production of knockoffs. At the same time,
the movement of textile and clothing production to centralized production cen-
ters in Asia, a trend that increased dramatically after the dismantling of sector
import quotas on January 1, 2005, has facilitated the manufacture of high-quality
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fashion counterfeits—sometimes in the same factories licensed to produce legit-
imate merchandise.

At the same time, greater cultural recognition of fashion as a form of creative
expression and the diffusion of original design efforts across all levels of the
industry have increased sympathy toward fashion designers. At a time when
aspiring young designers appear in independent documentaries and on reality
television shows, it is no longer credible to claim that legal protection for fashion
design is somehow elitist, especially in light of the expansive copyright protection
enjoyed by other industries.%®

The European Union’s legislative reaction to these changed circumstances
has captured the attention of fashion designers in the United States and around the
globe. In addition to the protection that countries like France and Britain already
afforded designers,** the European Union in 2002 established community-wide
protection for original designs, including apparel and accessories.® All original
designs now receive three years of automatic, unregistered protection. Moreover,
since 2003, creators may register their designs in order to receive a five-year term
of protection, renewable for up to twenty-five years.®®

In the United States, the Council of Fashion Designers of America has
responded to changed circumstances in the industry by seeking passage of the
Design Piracy Prohibition Act.%” In its current form this bill, if enacted, would
amend the Copyright Act to provide three years of protection for registered
fashion designs, after which they would enter the public domain.®® The measure
parallels the ten-year protection already available for boat hulls;*’ the shorter
term of years for fashion reflects its seasonal nature, as well as a desire to respect
designers’ interest in their own creations while stopping short of full inclusion
in the copyright system. Indeed, this bill arguably represents the triumph of the
current low-protectionist orthodoxy within American intellectual property law
scholarship, providing neither the expansive copyright protection of the French
systern nor the unregistered or longer-term registered design protection available
in the European Union. Unlike the proposed legislation of previous decades,
there has been little industry opposition to the bill to date, a circumstance that
may result in part from a greater cultural emphasis on creativity rather than
copying as an economic strategy. Nevertheless, it remains to be seen whether
Congress will choose this particular means of addressing the challenges of a new
era in fashion.

As art historian Anne Hollander has observed, “Clothes, even when omitted,
cannot be escaped.”” Intellectual property law, it would appear, is no exception
to this maxim.
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